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BETTING LEGISLATION AMENDMENT BILL 2001 
Consideration in Detail 

Clauses 1 to 3 put and passed.  

Clause 4:  Section 4 amended -  
Mr BIRNEY:  This clause deals predominantly with the definitions of certain references made in this Bill and in 
the Betting Control Act 1954.  It is worth paying special attention to the definition of “bookmaker” as amended 
by this Bill.  It is what the Bill is all about; that is, it seeks to change the very nature of bookmaking.  I draw 
members’ attention to clause 4(1), which reads in part - 

(a) in the definition of “bookmaker”, by inserting after “whether on their own account or as” 
– 

“a licensed manager,  . . . ” 

Those words reflect in general broad terms the nature of this legislation.  Previously, a bookmaker has been able 
to operate his or her bookmaking business only as a single natural person.  This legislation changes that.  The 
three words “a licensed manager” are very significant.  It is worth mentioning that.  It will allow a particular 
entity or company or a natural individual to appoint, on a full-time basis, a licensed manager to operate a 
bookmaking entity.  It is a significant change. 

I bring the attention of the Treasurer to subclause (1)(b) and the definition of “controlling interest”, which is - 

“controlling interest” means holds an interest in not less than fifty per centum (50%) of the issued 
shares of the body corporate; 

I am interested to know the Treasurer’s views on this.  I may be reading it the wrong way but I understand it to 
mean that if an entity holds an amount of shares not less than 50 per cent of the issued shares of the body 
corporate, the entity has a controlling interest.  What if two individuals hold 50 per cent each?  It appears to me 
that neither would hold a controlling interest yet, under the definition, it seems that to hold 50 per cent of the 
shares is to hold a controlling interest.  The wording appears loose.  It should state that a controlling interest 
means to hold an interest in excess of 50 per cent rather than to hold an interest that is not less than 50 per cent.  
The words “not less than” would indicate that to hold an interest of 50 per cent is to hold a controlling interest.  
As we know, two individuals could hold 50 per cent each.  In those circumstances, neither would hold a 
controlling interest.  I am sure the Treasurer will advise me whether that is the case. 

Mr RIPPER:  The member for Kalgoorlie has raised an interesting issue.  As he spoke I thought of other 
examples when someone may have a controlling interest but might not control 50 per cent of the shares.  Some 
public companies are controlled by entities that hold 30 per cent of the shares because all the other shareholders 
are minor shareholders.  It is important to look at proposed section 4(3), which defines a person who holds a 
position of authority in a body corporate.  It includes a person who is a director of the body corporate.  In the 
case of a public company, it includes a person who has a controlling interest.  Such a person is regarded as being 
in a position of authority.  A shareholder in a proprietary company is also regarded as occupying a position of 
authority. 

Proposed section 4(3)(b) refers to a person occupying a position of authority in a body corporate if that person - 

exercises or exerts, or is in a position to exercise or exert, control or substantial influence over the body 
corporate in the conduct of its affairs; 

The legislative scheme has a number of explicit tests to determine whether a person is in a position of authority.  
A catch-all exists that, regardless of those conditions, a person is regarded as being in a position of authority if 
he is able to exercise or exert control or substantial influence.  We want to ensure that only people who have 
passed probity tests will be in positions of authority in bookmaking operations.  That is an important point of 
public policy.  We all share that concern.  I am advised that the board will subject people to probity tests and 
requirements if they are in a position of authority in a body corporate.  Having a controlling interest, as defined, 
places them in a position of authority and makes them subject to the probity tests.  That is not the only test of 
whether a person is in a position of authority.  The broader test will pick up people that the member has referred 
to. 

Mr BIRNEY:  What the Treasurer is saying makes sense.  When the definition of “controlling interest” is applied 
to proposed subsection (3), a catch-all is created, as the Treasurer so quaintly calls it.  The provision refers to a 
person occupying a position of authority in a body corporate who exercises or exerts control or substantial 
influence over the body corporate.  Regardless of the controlling interest provision, the catch-all provision 
subjects people to probity tests. 
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I still hold the view that the definition of “controlling interest” as it appears in the legislation is incorrect.  It is 
technically incorrect to say that someone who holds not less than 50 per cent of the issued shares of a body 
corporate holds a controlling interest.  It is clearly not the case because two individuals who own a body 
corporate could each hold 50 per cent of the shares.  That means that neither would have a controlling interest.  
On occasion, nobody holds a controlling interest in a body corporate.  As a result, there is a lot of toing-and-
froing and it is difficult to make decisions.  Nonetheless, I contend that this wording is very loose.  Although I 
accept the Treasurer’s view that as it applies to proposed section 4(3) it will not be a problem, is the Treasurer 
aware whether the term “controlling interest” is used elsewhere in the Act and whether the loose wording may 
have an impact?  If the term “controlling interest” is used elsewhere in the Act, will that pose a problem for 
people who are required to use the Act subsequently?  

Mr RIPPER:  The key concept is a person in a position of authority.  Having a controlling interest in a public 
company, as defined, defines the person as occupying a position of authority for the purposes of this legislation.  
However, that is not the only factor that can cause a person to be defined as occupying a position of authority.  In 
the case of a private company, for example, a person merely needs to be a shareholder to be defined as a person 
occupying a position of authority.  The controlling interest definition applies in a public company circumstance.  
I am no expert on company law, but if a company had only two shareholders, each of whom held 50 per cent of 
the shares, that would be not a public company but a proprietary company and would, therefore, be covered by 
proposed section (3)(d), under which a shareholder in a proprietary company is defined as a person occupying a 
position of authority.  Furthermore, if such a person was not covered by proposed section (3)(d), he would be 
covered by proposed section 3(b), because he would be in a position to exercise or exert control or substantial 
influence over the body corporate in the conduct of its affairs.  I cannot accept the assertion that there is a 
problem with the definition of “controlling interest”, because the key concept is that of a person in a position of 
authority, and a controlling interest is only one of the issues that contributes to defining someone as being in that 
position.   

Mr BIRNEY:  I accept the Treasurer’s view; it tends to make a bit of sense.  Does the definition of “controlling 
interest” apply simply to probity and character checks and that sort of thing, or does it apply more broadly to 
other parts of the Act?  If the definition of “controlling interest” applies only to the probity test that the Treasurer 
talked about, I do not have a problem with it, because, as the Treasurer rightly put it, a person would have to 
meet other tests in order to be a deemed a fit and proper person to hold a bookmakers licence.  However, if the 
words “controlling interest” are contained elsewhere in the Act in areas that have no direct relationship to the 
probity test, we again get back to the situation in which to hold not less than 50 per cent of the issued shares of a 
body corporate in my view, and in any reasoned view, does not constitute holding a controlling interest.  If the 
Treasurer can give me that assurance, I will be happy to move on.  For the purposes of this Bill, does the term 
“body corporate” include a proprietary limited company that has two or three partners and is not a public 
company?   

Mr RIPPER:  For the purposes of this legislation, a body corporate can be a partnership, a private company or a 
public company.  I am advised that the “controlling interest” definition is linked to the “position of authority” 
definition that is used in this legislation for the probity test issue, and it has no impact on the operation of any 
other aspect of the legislation.  Proposed section 11C, which is headed “Bookmaker’s licences - body corporate”, 
sets out the conditions under which a body corporate can either be, or continue to be, licensed as a bookmaker 
under this Bill.  For example, the board shall be satisfied that none of the persons holding a position of authority 
in the body corporate holds a bookmakers licence; is a member of a partnership that holds a bookmakers licence; 
is a person who holds a position of authority in another body corporate that holds a bookmakers licence; is under 
the age on 18 years; and is an undischarged bankrupt.  The board shall be satisfied also that each person who 
occupies a position of authority in the body corporate has been approved by the board to occupy that position.  
The proposed section also provides some other conditions; for example, that at least one other director has 
knowledge of the business; and there are no circumstances making it undesirable to grant a licence to the body 
corporate.  As with many pieces of legislation, we can raise a question about one definition, but many of the 
questions that appear at first glance to be issues disappear when the overall structure and the way in which the 
elements interlock are understood.  I hope I have been able to make clear how the elements interlock; and 
although the member made a good point about the definition of “controlling interest”, when we link that with the 
other definitions that create the concept of a person in a position of authority, we can understand how it will 
work.   

Mr BIRNEY:  If the Treasurer tells me that the definition of “controlling interest” is not contained anywhere else 
in the Act and applies only to a position of authority, that is good enough for me.   

Mr Ripper:  That is the advice I have received. 
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Mr BIRNEY:  One does not get to be the Deputy Premier and Treasurer of our vast State without understanding 
all of the legislative processes, so I accept the Treasurer’s assertion.  The Treasurer has said that a body 
corporate can be a public company, a private company or a partnership.  If the term “body corporate”, which is 
contained in the definition of “controlling interest”, will apply to a partnership or a proprietary limited company, 
then technically it is wrong, because a person cannot hold a controlling interest if he holds 50 per cent of a 
private partnership and another person holds 50 per cent of a private partnership. 

Mr Ripper:  The key point is that “controlling interest” is not the governing concept.  The governing concept is 
“person in a position of authority”; and “controlling interest” is one of the sub-concepts that contributes to that 
definition.   

Mr BIRNEY:  I accept that the Treasurer is right.  Will he accept that I am right? 

Mr Ripper:  I accept that you have put an argument to the House that is worthy of consideration.   

Mr BIRNEY:  While we are dealing with clause 4, I draw the Treasurer’s attention to proposed section 4(3), 
which states - 

For the purposes of this Act, a person occupies a position of authority in a body corporate if that person 
- 

(a) is a director of the body corporate; 

(b) exercises or exerts, or is in a position to exercise or exert, control or substantial 
influence over the body corporate in the conduct of its affairs; 

In defining who may be in a position of authority in a body corporate, we could impose all sorts of restrictions or 
responsibilities upon that person.  I suggest that this proposed subsection is loosely worded, because when we 
think about who might be in a position to exercise or exert control or substantial influence over a body corporate, 
we can cast the net a little wider.  I understand that this proposed subsection is really designed to pick up on 
shareholders, directors of companies or perhaps licensed managers of companies etc.  However, when the 
proposed subsection refers to somebody who is in a position to exercise substantial influence over the body 
corporate, is it too way out to suggest that that could include a financial authority or a bank that has lent the 
particular entity substantial sums of money; or would it be too way out to suggest that a major client of a 
particular organisation would be in a position to exercise “substantial influence over the body corporate”?  
Although I understand what this clause is about, the wording “exercises . . . substantial influence over the body 
corporate” is somewhat loose.  Does it apply to financiers or bankers?  Does it apply to the body corporate’s 
major customer?  What if there is only a handful of customers and one of them has 80 per cent of the market?  
Would that person then be in a position to exercise substantial influence over the body corporate?  If I were the 
owner of the body corporate and one particular individual or organisation was responsible for 70 or 80 per cent 
of my market share, I would consider that person to be in a position to exercise substantial influence over my 
body corporate.  I am interested in the Treasurer’s response. 

Mr RIPPER:  If a bookmaking operation owed a substantial sum of money to a colourful racing identity or a 
controversial Northbridge visitor to many nightclubs, or the mob, then the board would take account of that.  We 
are serious about probity in gambling operations in Western Australia.  That general provision relating to the 
body corporate, which I read out, indicates that the board must be satisfied that no circumstances make it 
undesirable to grant a licence to the body corporate.  If the body corporate is in hock to the wrong people and its 
financial circumstances mean that those people are in a position to exercise influence over its operations - they 
might give fantastic odds on near-certain bets - then it will not be given a licence or will not be allowed to 
continue to hold a licence. 

I need to correct something I said earlier, when I defined a partnership as a body corporate.  However, for the 
purpose of this legislation, a bookmakers licence given to a partnership is covered by proposed section 11B, 
whereas there are separate provisions for bodies corporate at proposed section 11C.   

Mr BIRNEY:  The Treasurer may have misinterpreted what I said.  I accept that the Bill contains provisions that 
prevent people of questionable character from becoming involved and from becoming persons of authority in a 
body corporate.  In relation to proposed section 4(3) I said that for the purposes of this legislation, a person 
occupies a position of authority, and with that position of authority comes a number of responsibilities and 
obligations.  If a person occupies a position of authority in a body corporate, he is then responsible for 
complying with those obligations.  The proposed section goes on to say that a person occupies a position of 
authority in a body corporate if that person is in a position to exercise substantial influence over the body 
corporate.  I am not sure whether the Treasurer understood what I was saying.  I believe this to be fairly loose 
wording.  Someone could exercise “substantial influence” over a body corporate if he happened to be the major 
financier or a major client of that body corporate.  I was not referring to major clients of questionable character; I 
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was referring to somebody who could “exercise . . . substantial influence” over a body corporate.  I hope I have 
clarified my position.  I am interested to know the Treasurer’s position.  Does the minister believe that the 
wording “is in a position to exercise or exert, control or substantial influence over the body corporate” casts a 
fairly wide net and confers responsibilities and obligations on people who have no direct commercial interest in a 
particular body corporate? 

Mr RIPPER:  My advice is that for the purposes of determining whether a person is in a position of authority, 
that person must be in the body corporate.  Somebody outside the body corporate - the mob, a colourful racing 
identity or a legitimate financial institution - cannot be defined as a person in a position of authority because he 
is not a part of the body corporate.  However, I do not think that should give rise to concerns about probity, 
because other more general clauses allow the board to refuse to issue a licence or allow the continuation of a 
licence if general circumstances threaten probity, such as a large debt owed to someone with a history of 
involvement in race fixing.  The legislation allows the board to take an appropriate decision.  On the advice 
available to me, a person must be on the body corporate to be in a position of authority, but if probity is 
threatened by circumstances involving someone outside the body corporate, that situation can still be dealt with. 

Mr BIRNEY:  I am pleased to hear the Treasurer say that, because that was my point.  As I understand the 
wording of this legislation, it may include somebody outside the body corporate.  I am pleased that the Treasurer 
has gone on the public record and said that that is not the case.  Notwithstanding that answer, can the Treasurer 
point out, in either the Bill or the Act, the section that ensures that a person in a position to exercise substantial 
influence over a body corporate cannot be outside that body corporate?  

Mr RIPPER:  The relevant provision is at proposed section 11C(1)(e).  Proposed section 11C(1) begins - 

For a body corporate to be, or continue to be, licensed as a bookmaker under this Act, the Board -  

Proposed section 11C(1)(e) reads - 

shall be satisfied that no circumstances make it undesirable to grant a licence to the body corporate.   

Dodgy associates owing a large sum of money to the mob, or anything else that might raise a question of probity, 
can be dealt with under that proposed section.   

Mr BIRNEY:  As this is worded, could an outside entity be considered to be in a position of authority, based on 
the concept of “substantial influence over the body corporate”?  I am not necessarily talking about crooks, 
thieves or thugs; I am talking about the way this clause is worded.  Could it be interpreted that somebody who 
exercises substantial influence over the body corporate, such as a financier, a major law-abiding customer - 

Mr Ripper:  My previous answer still stands.  The advice available to me is that someone must be in the body 
corporate to be considered to be in a position of authority.  Someone outside the body corporate cannot therefore 
be defined as a person in a position of authority.  I take the member’s point that there might be circumstances in 
which someone has indirect influence over a body corporate by virtue of that body corporate owing him a lot of 
money.  If such a circumstance were to create a threat to the probity of the operation, the board, under this 
legislation, still has power to deal with it.  My major concern - I am not sure if the member has another concern - 
is that this legislation is watertight on probity.  

Mr BIRNEY:   I would like to explore that issue a bit further down the track.  That is not my major concern.  
Will the Treasurer tell me by way of interjection whether he agrees that proposed section 11C(3) possibly should 
contain a subparagraph saying that a person may not hold a position of authority in a body corporate unless that 
person is a member of, or holds a financial interest in, that body corporate?  

Mr RIPPER:  My position has been made clear on the advice that is available to me.  I am advised that the legal 
effect of this is not to create a situation in which someone who is not in a body corporate can be defined as a 
person in a position of authority.  If in the unlikely event the Government receives Crown Law advice that this is 
wrong, or if it is shown to be wrong in a court case, the matter could be reconsidered.  On the basis of the advice 
I have, the concern of the member for Kalgoorlie, while worth raising, is not ultimately justified.  

Mr BIRNEY:  I would like to move on, and in doing so I point out to the House that the Treasurer has indicated 
that a person in a position of authority in a body corporate must be a member of that body corporate.  He used 
proposed section 11C(1)(e) to clarify this point.  I place on record that that proposed section contains no 
requirement whatsoever that a person must be inside the body corporate in order to be in a position of authority.  
I am not sure that this concern can be explored any further by way of debate, and I am happy to move on.  

I move to proposed section 11C(3)(d), which once again deals with a person in authority in a body corporate.  A 
person in authority in a body corporate must accept many responsibilities and obligations and, rightly so, if that 
person is capable of exercising substantial influence over a body corporate.  However, under proposed section 
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11C(3)(d), a shareholder in a proprietary company could be said to be in a position of authority.  A person may 
be a minority shareholder in a proprietary limited company and, by virtue of the shares held, which may be as 
little as two per cent, can be said to be in a position of authority.  Quite frequently, small business people who 
own proprietary limited companies by way of a shareholding between themselves and their spouses, friends or 
business associates, bequeath to decent employees a very small number of shares, which may be two or five per 
cent of the total.  As I read this legislation, it appears to me that someone owning two per cent of a proprietary 
limited company, who is not in any position to make decisions about that company, could be said to be in a 
position of authority, and would then have all those obligations and responsibilities.  I am interested in hearing 
the views of the Treasurer on this matter.  

Mr RIPPER:  This is not about the Corporations Act, under which a person who is a director of a company has 
certain obligations.  This proposed section deals with people who should be subject to probity tests.  In the case 
of a private company, there is usually a relatively small number of shareholders.  In the way the legislation has 
been structured, each of those shareholders would have to satisfy probity conditions.  That does not mean that 
they would then have other obligations.  Their major obligation is not to be people who constitute threats to 
probity.  I would be concerned about a bookmaking partnership in which 10 per cent of the shares were owned 
by someone who had been convicted of a fraud or dishonesty offence, even if 90 per cent of the shares were 
owned by people who had not been convicted of those offences.  There would still be a question mark in my 
mind about whether such a company would be suitable to conduct a bookmaking operation.  This is about those 
people having to satisfy a probity test, not further obligations that might be imposed.  I have sought advice about 
what further obligations might be imposed on a person of authority.  I understand what the member is asking; 
that is, if someone has a shareholding of only two per cent, what obligations are being imposed.  I do not believe 
that it is wrong to impose an obligation to be a person who does not constitute a threat to probity.  

I refer the member to proposed section 11I(3), which relates to offences.  It provides - 

If under subsection (2) a body corporate is treated as having committed an offence, each person who 
occupies a position of authority in the body corporate is to be treated as having committed the offence 
and is liable to the penalty prescribed for the offence . . . unless the person proves that - 

(a) the offence was committed without the person’s consent or connivance; and 

(b) the person exercised all such due diligence to prevent the commission of the offence 
as ought to have been exercised having regard to the nature of the person’s functions 
and to all the circumstances.   

There is an obligation on someone who is defined as being in a position of authority.  That obligation is applied 
in the case of a private company to each shareholder, because there is usually a relatively small number of 
shareholders.  We may need to debate this matter further.   

Apparently it has been agreed that we will take a short break before question time.  

Mr KOBELKE:  The leader of opposition business has suggested that we take a short break, and members on 
this side are thankful for that opportunity.  The Deputy Speaker could decide to vacate the Chair for a short 
period.  The Treasurer is handling a suite of financial Bills in addition to the Betting Legislation Amendment 
Bill.  He will be in the Chamber for question time and then continue the consideration in detail of this legislation.  
It would be useful for the smooth functioning of the House if we were to have a short break and reconvene just 
prior to question time.   

The DEPUTY SPEAKER:  In light of the cooperation displayed by members, I will leave the Chair until the 
ringing of the bells at 2.00 pm for question time. 

Sitting suspended from 1.52 to 2.00 pm 
 


